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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, ] 
Plaintiff and Appellee, ] 
vs. ] 
ANN BIRD, ; 
Defendant and Appellant. ] 
) Case No. 960555-CA 
BRffiF OF APPELLANT 
APPELLATE JURISDICTION 
Jurisdiction to hear this appeal is conferred upon the court of appeals by 
provision of Utah Code Ann. §78-2a-3(2)(e). 
NATURE OF THE CASE 
This is an appeal from a judgment of conviction entered in the Fifth Judicial 
District Court, Washington County, the Honorable G. Rand Beacham presiding. Defendant 
was charged with violation of Utah Code Ann. § 53-5-217 by reason of her refusal to submit 
to fingerprint and photographic identification procedures following her arrest on a civil 
warrant. She was convicted by a jury and was sentenced to a term of probation. She 
appeals. 
1 
STATEMENT OF ISSUE 
Does Utah Code Ann. § 53-5-217 apply to persons arrested on civil warrants? 
This is a question of law, reviewed for correctness without deference to the conclusions of 
the trial court. See State v. Winward, 907 P.2d 1188 (Utah App.1995). This issue was 
preserved in the district court. R.078-084. 
CONSTITUTIONAL PROVISIONS, STATUTES AND RULES 
The resolution of the issue presented by this appeal will require the 
interpretation and application of the language of the Criminal Identification Act (Title 53, 
chapter 5, part 2, Utah Code Ann. 1953, as amended). The entire Act is reproduced in 
Addendum A. All statutory references in this brief are to the Utah Code Annotated 1953, 
as amended. 
STATEMENT OF THE CASE 
Defendant was arrested in Washington County on a bench warrant which was 
issued by the Third Circuit Court, Murray City Department. The warrant was precipitated 
by defendant's failure to appear in obedience to an order in supplemental proceedings. R 
001, 008-009. During booking procedures, defendant refused to cooperate with law 
enforcement officers and jail personnel who attempted to fingerprint and photograph her. 
R 001. She was charged with a violation § 53-5-217. R 003. She was tried and convicted 
by a jury. R046. 
2 
SUMMARY OF ARGUMENT 
Subsection 53-5-208(1) applies to criminal arrests only. This interpretation is 
consistent with the provisions of the Criminal Identification Act, other provisions of the Utah 
Code, and directives of the Law Enforcement and Technical Services Division. 
ARGUMENT 
The "Criminal Identification Act" (Title 53, chapter 5, part 2, Utah Code Ann. 
1953) was enacted in 1993 for the purpose of defining the duties of the Law Enforcement 
and Technical Services Division among which is the duty to "maintain and provide access to 
criminal records for use by law enforcement agencies." See §§ 53-5-103 and -104(2). The 
division is charged with the duties of establishing a statewide uniform crime reporting system 
and adopting systems of personal identification, including the fingerprint system. See §§ 53-
5-203(2) and -203(8). 
The division may require law enforcement officers and officials to collect and 
submit information which will facilitate the creation of those records which the division is 
dutybound maintain. See § 53-5-207. Moreover, there is a statutory mandate which requires 
"[e]very peace officer" to procure and submit to division "fingerprints of persons he has 
arrested." See § 53-5-208(1). It is the interpretation of this section that creates the legal 
issue presented by this appeal. The state contends that the section has apphcation to all 
arrests including those which are made in vindication pf the court's authority and for the 
purpose of enforcing its orders. If the state's interpretation of the statute is correct, the 
3 
peace officers who arrested the defendant in the instant case would have been dutybound 
to obtain her fingerprints and, accordingly, her conduct in hindering or preventing the officer 
"from doing an act required under this part" would make out the offense charged. See § 53-
5-217(4). Defendant contends that there are at least four independent basis for concluding 
that § 53-5-208(1) applies only to criminal arrests. 
Harmony with other language of § 53-5-208. Subsection 53-5-208(2) provides 
a procedure by which fingerprints which have been taken in accordance with subsection (1) 
can be withdrawn in the event "the prosecutor declines to prosecute, or investigative action 
in accordance with Section 77-2-3 is terminated." 
Harmony with other provisions of the Act The parallel duty imposed upon 
jailors by provision of that § 53-5-210(l)(a) relating to the procurement of fingerprints and 
photographs of "all persons confined in each institution" is limited to those persons "under 
criminal commitment." 
Harmony with division directives. By division directive, dated June 8, 1992, 
peace officers are under no obligation to procure or submit fingerprints when arresting an 
individual or any one of nearly 60 "non-serious" criminal offenses. See Addendum B. 
Clearly, if subsection (1) is not applicable to arrests on certain minor criminal offenses, it 
is obvious that this subsection has no application to arrests which are completely unrelated 
to any violation of the criminal law. 
Harmony with other provisions of Utah Code. A interpretation of subsection 
4 
(1) which would require law enforcement officers to generate fingerprint and photographic 
records with respect to persons arrested on civil warrants cannot be harmonized with the 
provisions of § 77-18-10. Under that section any person who is arrested and released 
without the filing of formal criminal charges is entitled to have all records of his arrest 
expunged after 30 days. Surely § 53-5-208(1) was not intended to impress upon law 
enforcement officers an obligation to create fingerprint or photographic records which would 
clutter the state's criminal identification system for 30 days for no identifiable purpose. 
A fair reading of the criminal identification act clearly indicates that it had no 
application to this defendant's arrest and that peace officers were under no obligation to 
procure fingerprints or photographs from this defendant. It necessarily follows that the 
defendant was under no obligation to provide or cooperate in the provision of these 
materials. Regardless of any routine which has been established by Washington County law 
enforcement officials, the defendant's refusal to comply therewith, whether or not punishable 
under some other provision of law, is not conduct prohibited by provision of § 53-5-217. 
CONCLUSION 
Based on the foregoing it is respectfully submitted that the defendant's 
conviction must be reversed and the case dismissed. 
RESPECTFULLY SUBMITTED.this 23rd day of January, 1997. 
ix^y W. Pendleton 
'Attorney for Defendant and Appellant 
5 
MAILING CERTIFICATE 
I do hereby certify that on this 23rd day of January, 1997,1 did personally mail 
four true and correct copies of the above and foregoing document to: 
Wade Farraway 
Deputy Washington County Attorney 
178 North 200 East 
St. George, Utah 84770 
GaryW. Pendleton 
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ADDENDUM A 
53-5-206 PUBLIC SAFETY 
53-5-206. Uniform crime reporting system — Use of 
data. 
T h e da t a acquired under t he s t a tewide uniform crime 
repor t ing sys tem shall be used only for r e sea rch or statist ical 
pu rposes and may not contain any informat ion t h a t may 
reveal the ident i ty of an individual victim of a c r ime. 1993 
53-5-207. Collection of information. 
The commissioner and persons designated by him may 
require all law enforcement officers, the warden of the state 
prison, the keeper of any jail or correctional institution, or 
superintendent of the state hospital to obtain information that 
will aid in establishing the records required to be kept. 1993 
53-5-208. Peace officers, prosecutors, and magistrates 
to supply information to state and F.B.I. — 
Notification of a r r e s t based on warrant. 
(1) Every peace officer shall: 
(a) cause fingerprints of persons he has arrested to be 
taken on forms provided by the division and the Federal 
Bureau of Investigation; 
(b) supply information requested on the forms; and 
(c) forward without delay both copies to the division, 
which shall forward the F.B.I, copy to the Identification 
Division of the Federal Bureau of Investigation. 
(2) If, after fingerprints have been taken in accordance with 
Subsection (1), the prosecutor declines to prosecute, or inves-
tigative action as described in Section 77-2-3 is terminated, 
the prosecutor or law enforcement agency shall notify the 
division of this action within 14 working days. 
(3) At the preliminary hearing or arraignment of a felony 
case, the prosecutor shall ensure that each felony defendant 
has been fingerprinted and an arrest and fingerprint form is 
transmitted to the division. In felony cases where fingerprints 
have not been taken, the judge shall order the chief law 
enforcement officer of the jurisdiction or the sheriff of the 
county to: 
(a) cause fingerprints of each felony defendant to be 
taken on forms provided by the division; 
(b) supply information requested on the forms; and 
(c) forward without delay both copies to the division. 
(4) If an a r r e s t is based upon information abou t the exist-
ence of a cr iminal w a r r a n t of a r r e s t or c o m m i t m e n t under 
Rule 6, U t a h Rules of Criminal Procedure , every peace officer 
shal l wi thou t delay notify the division of t he service of each 
w a r r a n t of a r r e s t or commitment , in a m a n n e r specified by the 
division. 1993 
53-5-209. Definition — Magistrates and court clerks to 
supply information — Offenses included on 
statewide warrant system — Transportation 
fee to be included — Statewide warrant sys-
tem responsibility — Quality control — Train-
ing — Technical support — Transaction costs. 
(1) "Statewide warrant system'' means the portion of the 
state court computer system containing records of criminal 
warrant information that is accessed by modem from the state 
mainframe computer. 
(2) Every magistrate or clerk of a court responsible for court 
records in this state shall furnish the division with: 
(a) information pertaining to all dispositions of crimi-
nal matters, including guilty pleas, convictions, dismiss-
als, acquittals, pleas held in abeyance, or probations 
granted, within 30 days of the disposition and on forms 
provided by the division; and 
(b) information pertaining to the issuance, recall, can-
cellation, or modification of all warrants of arrest or 
commitment as described in Rule 6, Utah Rules of Crimi-
nal Procedure and Section 78-32-4, within one day of the 
action and in a manner provided by the division. 
(3) (a) (i) The division will include on the statewide war. 
rant system all warrants issued for felony offenses 
and class A, B, and C misdemeanor offenses in the 
state. 
(ii) For each offense the division shall indicate 
whether the magistrate ordered under Section 77-7-5 
and Rule 6, Utah Rules of Criminal Procedure, that 
the accused appear in court. 
(b) Infractions will not be included on the statewide 
warrant system, including any subsequent failure to 
appear warrants issued on an infraction. 
(4) The division is the agency responsible for the statewide 
warrant system and shall: 
(a) ensure quality control of all warrants of arrest or 
commitment in the statewide warrant system by conduct-
ing regular validation checks with every clerk of a court 
responsible for entering warrant information on the sys-
tem; 
(b) establish system procedures and provide training to 
all criminal justice agencies having access to warrant 
information; 
(c) provide technical support, program development, 
and systems maintenance for the operation of the system; 
and 
(d) pay data processing and transaction costs for state, 
county, and city law enforcement agencies and criminal 
justice agencies having access to warrant information. 
(5) (a) Any data processing or transaction costs not funded 
by legislative appropriation shall be paid on a pro rata 
basis by all agencies using the system during the fiscal 
year. 
(b) This subsection supersedes any conflicting provi-
sion in Subsection (4)(d). 1 1993 
53-5-210. Penal institutions and state hospital to sup-
ply information. 
(1) The warden of the state prison, keeper of any jail or 
correctional institution, and superintendent of the state hos-
pital shall forward to the division: 
(a) the fingerprints and recent photographs of all per-
sons confined in each institution under criminal commit-
ment; 
(b) information relating to the parole, termination or 
expiration of sentence, or any other release of each person 
from confinement during the preceding month; and 
(c) a photograph taken near the time of release. 
(2) The adult probation and parole section of the Depart-
ment of Corrections shall furnish to the division: 
(a) information relating to the revocation or termina-
tion of probation or parole; and 
(b) upon request, the names, fingerprints, photo-
graphs, and other data. 
(3) The chair of the Board of Pardons and Parole shall 
provide to the division information regarding the issuance, 
recall, cancellation, or modification of any warrant issued by 
members of the Board of Pardons and Parole, under Section 
77-27-11, within one day of issuance. 
(4) Information provided to the division under this s e c t l 0 ^ 
shall be on forms designated by the division. 1994 
53-5-211. Assistance to law enforcement agencies -• 
Investigation of crimes — Laboratory facul-
ties. . 
(1) The commissioner may assist any law enforcemen 
agency in: . 
(a) establishing identification and investigate11 
records systems; 
(b) establishing uniform crime reporting systems; 
(c) investigating any crime; 
V* PUBLIC SAFETY 53-5-703 
(9) The private security agencies as provided in Subsection 
ftXfXii): 
(a) shall be charged for access; and 
(b) shall be registered with the division according to 
rules made by the division under Title 63, Chapter 46a, 
U±ab Administrative Rulemaking Act 
(10) Before providing information requested under this 
gection, the division shall give priority to criminal justice 
Agencies
 n e e d s . 
(11) ($) Misuse of access to criminal history record infor-
mation i s a class B misdemeanor. 
(°) The commissioner shall be informed of the misuse. 
1995 
53-5-214,1. Response for reques t s — Fees . 
(1) In responding to requests for criminal background 
checks, the division shall make an earnest effort to provide the 
requester information within three weeks of receipt of a 
request 
(2) Fees and other payments received by the division in 
payment for criminal background check services shall be 
deposited in the General Fund and the Legislature shall make 
an annual appropriation for payment of personnel and other 
costs incurred in providing those services. 1995 
53-5-2IS. Telecommunications systems. 
For the purpose of expediting local, state, national, and 
international efforts in the detection and apprehension of 
criminal^ the division may operate and coordinate telecom-
munications systems as may 6e required in the conduct of its 
duties ur^der this part. 1993 
53-5-216. Authority of officers and officials to take 
fingerprints, photographs, and other data. 
The officers and officials described in Sections 53-5-208 
through 53-5-210 shall take, or cause to be taken, fingerprints, 
photographs, and other related data of persons under this 
part.
 1993 
53-5-21?. Refusal to provide information — False in-
formation — Misdemeanor. 
It is a class B misdemeanor for a person to: 
(1) neglect or refuse to provide, or willfully withhold 
a n y information under this part; 
(2) willfully provide false information; 
(3) willfully fail to do or perform any act required under 
t n i s
 part; 
(4) hinder or prevent another from doing an act re-
quired under this part; or 
(5) willfully remove, destroy, alter, mutilate, or disclose 
t n e
 contents of any file or record of the division unless 
autl \o r i z e c i by and in compliance with procedures estab-
l i s h ^ by the commissioner. 1993 
53-5-21§. Notice required of arrest of school employee 
for controlled substance or sex offense. 
(1) Th e chief administrative officer of the law enforcement 
agency n iafcing the arrest or receiving notice under Subsection 
(2) shall i m m e c i i a t e ly notify the following individuals: 
(a) the administrator of teacher certification in the 
State Office of Education; and 
(°) the superintendent of schools of the employing 
publ|c school district or, if the offender is an employee of a 
P r ivate school, the administrator of that school. 
(2) Subsection (1) applies upon: 
(a) the arrest of any school employee for any offense: 
(i) in Section 58-37-8; 
(ii) in Title 76, Chapter 5, Part 4, Sexual Offenses; 
or 
(hi) involving sexual conduct; or 
(b) upon receiving notice from any other jurisdiction 
that a school employee has committed an act which 
would, if committed in Utah, be an offense under Subsec-
tion (a). 1993 
53-5-^19. Supplies and equipment for compliance by 
reporting agencies. 
All governing boards or commissions of each city, town, 
c o uhty, or correctional institution of the state shall furnish the 
aPPropriate officials with supplies and equipment necessary to 
Perform the duties prescribed in this part. 1993 
PART 3 
DECEPTION DETECTION EXAMINERS [REPEALED] 
53-5-301 to 53-5-314. Repealed. 1995 
PART 4 
SECURITY PERSONNEL LICENSING AND 
REGULATION [REPEALED] 
53-5-401 to 53-5-420. Repealed. 1995 
PART 5 
BURGLAR ALARM SECURITY CERTIFICATION 
[REPEALED] 
53-S-501 to 53-5-519. Repealed. 1995 
PART 6 
MOONWALKER SAFETY [REPEALED] 
53-5-601 to 53-5-607. Repealed. 1994 
PART 7 
CONCEALED WEAPONS 
53-5-701. Short title. 
^his part is known as the "Concealed Weapon Act." 1993 
53-5-702. Definitions. 
(I) As used in this part, "board" means the Concealed 
Weapon Review Board created in Section 53-5-703. 
(£) The definitions in Section 76-10-501 apply to this part. 
1993 
53-5-703. Board — Membership — Compensation — 
Terms — Duties. 
<^V There is created within the division the Concealed 
Weapon Review Board. 
(^) (a) The board is comprised of not more than five mem-
bers appointed by the commissioner on a bipartisan basis, 
(b) The board shall include a member representing law 
enforcement and at least two citizens, one of whom 
represents sporting interests. 
(§) (a) Except as required by Subsection (b), as terms of 
current board members expire, the governor shall appoint 
each new member or reappointed member to a four-year 
term. 
(b) Notwithstanding the requirements of Subsection 
(a), the governor shall, at the time of appointment or 
reappointment, adjust the length of terms to ensure that 
the terms of board members are staggered so that ap-
proximately half of the board is appointed every two 
years. 
ADDENDUM B 
Utah Bureau of Criminal Identification 
4501 South 2700 West 
Salt Lake City, Utah 84119 (801) 965-4889 
NON-SERIOUS OFFENSES 
*DO NOT FINGERPRINT THESE OFFENSES ON STATE OR FEDERAL FINGERPRINT CARDS* 
Abusive Language 
Board of Pardons 
Careless or Reckless Driving 
Curfew Violation 
Disturbing the Peace 
Dog Laws 
Detox Refusal 
Drag Racing 
Drive on Class A or 
Revoked for Alcohol 
Drive While License 
Suspended or Revoked 
Drunk (not traffic charge) 
Drunk in or about Auto 
Drunk in Public 
(restroom/restaurant) 
Drunk on Highway 
Expired Registration 
Financial Responsibility 
Failure to Yield for Emergency 
Vehicle, Blue Light or Siren 
Failure to Register 
Faulty Equipment 
Fail to Obey Flag Person 
False Fire Alarm 
Fireworks 
Fish without License 
Hitchhiking 
Illegal Consumption of Beer 
Illegal Possession of Beer 
Intoxication 
Juvenile Charges 
Jaywalking 
Loitering 
License Plates 
Minor in Possession of Alcohol 
Misrepresenting Age (liquor) 
Mental Condition 
Negligent Driving 
No Registration 
No Insurance 
Obstructing Traffic 
Open Container (unless with 
traffic cljarges or in vehicle) 
Operating vehicle without license 
(except altered) 
Parking Warrants 
Pedestrian in Roadway 
Possession of Tobacco 
Probation or Parole Check 
Public Intoxication 
Purchasing Liquor as a Minor 
Reckless Driving 
Speeding 
Suspended Driver License 
Traffic Violation 
Urinating in Public 
Uninsured Motor Vehicle 
Unlawful Blood Alcohol (if not 
with driving charge) 
Vehicle Registration 
Vagrancy 
Vehicle Collision 
Walking on Highway 
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